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The Problem Is Here to Stay

75% — 95% of the documents in your
organization are of little value to your
organization and are potential liabilities
45% of your stored files are duplicates

85% — 90% of all records are never referred
to after the initial transaction

Close to 50% of the space in technology is
used to maintain recorded information and is
being used to maintain duplicate records
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A Case Study

In the late 1980s, a large oil company purchased a Pennsylvania-based
corporation for its assets and customer base. The operation was shut
down soon after. In litigation 11 years later, records that would have
belonged to the old company were requested, and the legal group was
surprised to find that over 10,000 boxes still existed at a record
warehousing company facility. Faced with the discovery demand, the
corporation spent over $2 million combing through 10,000 boxes of old
records, finding only six boxes that contained any records that had any
relationship to the matter at hand. Did the records provide the “smoking
gun” their adversaries hoped for? No. The records neither helped nor hurt
the company. They simply wasted over $2 million searching for records
that should have been long since disposed of under their already-existing
corporate policy. The head of litigation was quoted as saying, “We do this
all the time and act like it's just a cost of doing business.”
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Strategy for Developing a Records Retention
Program - Understand the Goal

Protect the legal and financial interest of the
corporation
Address legal questions first

Technical, operational and administrative issues
addressed only after the legal questions have
been answered
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Building a Legally Defensible Records
Management Program-Objectives

Enhance productivity and competitive
advantage by maintaining current
information;

Manage the overhead costs associated with
storage and maintenance of records that
have no enduring business or legal value;
Comply with applicable federal and state
laws/regulations;
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Building a Legally Defensible Records
Management Program-Objectives (cont.)

Ensure uniformity in management of records
throughout the company; and

Ensure protection, retention, storage and
disposition of company records in
accordance with the Records Retention
Schedule
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Elements of a Compliant Records
Management Program

Records Management Records Collection

and Retention Policy Notice

Records Retention Vital Records Policy
Schedule and Schedule

Disposal Suspension Electronic

Policy Communications Policy
Disposal Suspension Training

Notice Compliance Auditing
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Discretion Perpetuates Serious

Employee Discretion Wasted Time and Increased Legal Risk
T . Money

&

= |nvalid record naming = Research is complicated = Unnecessary settlements
= Multiple records platforms = Unnecessary storage and fines
= Records are selectively costs = Obstruction of justice
retained = Unnecessary research charges
costs = Senior executives personally
liable
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Enforcement Reduces Costs and Legal Risk

Enforced Records Operational Efficiency Reduced Legal Risks
Retention and Reduced Costs

_—

= Standard record names = Records can be produced = Obsolete records are not
enforced efficiently available

= Retention standards = Obsolete records and costs = Records are eliminated
systematically enhanced are eliminated systematically

= Records types identified in = Unnecessary research = “Hold" management protects
records platforms costs reduced needed records
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Building the Program

. Records Retention Schedule
© Methodology Memorandum
= Opinion Letter

1 Spreadsheets

© Does it feel like an “A"?
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Excerpts from Company XYZ, Inc.'s
Records Retention Schedule

prepared by
Vedder, Price, Kaufman & Kammholz, P.C.
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Benefits of this Approach

1 Company can explain why records were
disposed of;

1 Company can establish disposals occurred
in the ordinary course of business;

1 Company can establish not disposed of in
bad faith; and

1 All necessary parties work from the same

page.
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E-mail and Compliant E-mail Policies

E-mails Are Discoverable

The changes to the Federal Rules recognize
the pivotal role that e-mail communication
plays in discovery

Safe Harbor provision — no sanctions where
electronically stored information disposed in
“routine operation of the party’s electronic
information system”
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The Important of E-Mails in
Litigation
More than one in five (21%) companies had
employees’ e-mails and instant messages
subpoenaed in government investigation or
produced in civil lawsuits
49% of attorneys cite e-mail as the No. 1 type of
information requested in cases involving
eDiscovery

Discovery alone costs an estimated 50 cents to
two dollars per e-mail

Source: PricewaterhouseCoopers/Section of Litigation of the American Bar
Association Pulse Survey — May 2000
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The Important of E-Mails in
Litigation (cont)

“The possibility of increased CV [cardiovascular]
events is of great concern.”
E-mail from top Merck scientist, two years before
company began selling Vioxx
Jury verdict of $253 million, including $229 million in
punitive damages, Wall Street Journal, August 12, 2005,
page 1
Three more verdicts and large punitive damages awards
since August 12, 2005
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Create or Receive an
E-Mail Message

Does E-Mail message

have continuing value,

i.e.,is it a “Record E-
Mail"?

Maintain Record E-Mails
in Accordance with Transk:; :ecm:‘
Retention and Disposition ecor
Schedules ail Folders on
Network

Dispose of E-Mails

Document
ion of

E-Mails
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