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The first thing visitors see upon arrival to Kelley Park and its San
Jose Historical Museum is a replica of the gigantic light tower that
briefly straddled the corner of Santa Clara and Market Streets. The
tower was built by J. J. Owen, whose enlightenment interests also
inspired his purchase of the San Jose Mercury, where a poetic
supporter waxed in the premier edition of 1882,

Then all hail the Electrical Sunburst
That can scatter the darkness of earth
May our land be lit up with its splendor,
And thus show all nations its worth . . .
Like a sun for all seasons of darkness,
A daystar for the hours of night.'

Part of Owen’s progressive agenda was to support the fledgling
orchard industry that was gaining a foothold in the Santa Clara
Valley. The labor intensive orchard crops required many more
farmhands than did the wheat and livestock operations of the old
guard. Naively, Owen endorsed the utility of the local Chinese
immigrant community, a good portion of which had come to help
build the San Jose-San Francisco Railway: “we think it can be shown
that the white laborer is actually benefited, and the sphere of his
opportunities for employment actually enlarged by the employment
of Chinese labor.” Threatened by the new orchard economy, the old
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1. Minnie R. Rizer, The Electric Light, SAN JOSE DAILY MERCURY, Jan. 1, 1882, at 4.
2. 1.J. Owen, Untitled Editorial, SAN JOSE WEEKLY MERCURY, Mar. 4, 1869, at 2.
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guard undertook a virulent anti-Chinese campaign, accusing Owen of
a position that “sets up the Mongolian as a perfect laborer.”™ Vibrant
San Jose Chinatowns were burned down twice, with Irish firefighters
standing idle until the St. Joseph Catholic Church was threatened.
The old guard celebrated victory in 1882 with the passage of the
Chinese Exclusion Act, which specifically barred the entry of
Chinese laborers, skilled or unskilled, to the United States.*

In 1901 the San Jose Mercury was acquired by brothers, E. A. and
J. O. Hayes, miners and attorneys whose interest in economic
diversification led to their purchase of the Eden Vale prune ranch in
South San Jose. Savvier than Owen, they undertook a clever
campaign of recruiting new immigrants from Japan for their orchards
while simultaneously engaging in anti-Japanese rhetoric. When
accused of eating dinner with Asians and considering them equal to
whites,” E. A. Hayes took advantage of his newly acquired
Congressional status to deliver the first ever anti-Japanese speech in
the House of Representatives. So while he was profiting from
Japanese immigrant labor in San Jose, in Washington he was
speaking of a “Japanese menace” that he intended to “meet on the
soil of Japan rather than on our own soil.”®

The Hayes brothers’ more sophisticated immigration tactics
resulted in the California Alien Land Laws, the first of which was
passed in 1913.” These laws did not prohibit immigration, but did bar
Asian immigrants from land ownership, leaving the Hayes brothers
and their orchardist colleagues with a captive labor force unable to
ever achieve ownership. This scenario is hardly exclusive to San
Jose. Historically the immigration issue has been manipulated by
elites whose real interests had little to do with the communities in
their rhetoric. Repeatedly, ethnic animosities were fueled to improve
the economic positions of individuals who stood outside the
unfortunate squabbles.

3. Unspecified Author, A Puzzling Problem, SAN JOSE HERALD, Feb. 15, 1879, at 2.

4. Chinese Exclusion Act, ch. 60, § 7, 27 Stat, 25 (1892) (repealed 1943).

5. Unspecified Author, More About the Chinks at Hayes' Ranch, SAN JOSE EVENING
NEWS, Nov. 2, 1904, at 1.

6. 40 CONG. REC, 3749 (daily ed. Mar. 13, 1906) (statement of Rep. Hayes).

7. CAL.Civ. CODE §671 (West 2008), repealed by 1955 Cal, Stat. p. 767.
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It is sad, but not surprising, that acrimony regarding immigration
has been so prevalent in the present presidential campaign. In South
Carolina, Mike Huckabee reinvigorated racial attitudes that only the
most naive would have considered moribund when Strom Thurmond
switched to the Republican Party. Huckabee’s “Secure America
Plan” topped his issues list, a stipulation of which was his promise to
“take our country back for those who belong here.™

The tried and true Dixiecrat tactic, now employed by factions
within the Republican Party, of seducing poor white voters to vote
against their economic interests in favor of racial camaraderie,
remains effective, and those with rational positions about
immigration struggle to influence the attitudes of those seduced by
this deception. No broad investigation of the immigration issue in the
United States can be undertaken without considering the influence of
racism. However, even in a state like South Carolina, where there is
significant  gentrification and African American economic
advancement and political participation, there is room for a more
legitimate immigration debate. Yet Democrats are loath to broach it,
preferring to link immigration to our heartstrings with appeals to
reuniting parents to their inaccessible children.

There is an interesting and formidable reason for this. Every time
a politician of either party suggests a progressive, substantive, and
logical mediation of the problem of undocumented workers,
opponents are quick to use the term, “illegal.” For a polity so
enchanted with the rule of law, any position with such an unseemly
provenance is suspect. There can be no comparisons whatsoever, it
seems, between Mexican migrants that slip into Texas to Anglo-
Saxon pioneers who endured the bureaucracy at Ellis Island.

A certain amount of sheepishness, then, appears unavoidable.
How can proponents of human rights support patriation for
undocumented workers while simultaneously opposing questionable
interrogation techniques in the War on Terror? The rights position
necessarily condemns waterboarding and the like as unethical and

8. Originally found at http://www.mikehuckabee.com, as reported in, Thomas Black &
Matthew Keenan, Calderon, in U.S. Says Jobs ta Cut Mexico Emigration (Update 1),
BLOOMBERG. Feb. 12, 2008, http:/www.bloomberg.com/apps/news?pid=20601086&sid=
aGonDIK 5347 g&refer=latin_america.
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illegal, against prevailing international laws, to be prohibited despite
infrequent, yet undeniable, results. Progressives, then, seem
especially vulnerable to depiction as hypocrites; while
sanctimoniously rejecting practical reasons for bending interrogation
conventions, they celebrate the economic benefits of undocumented
laborers while conveniently avoiding their legal status.

Immigration reform, then, like that suggested by John McCain, is
compelled to include *“reparation” payments on the part of the
immigrants in return for our recognition. Other, including the New
York Times, while recommending patriation for long term
undocumented workers, demand that applicants first suffer at the end
of the line. Barack Obama merges the most popular strictures,
pledging to require “undocumented immigrants who are in good
standing to pay a fine, learn English, not violate the law, and go to
the back of the line for the opportunity to become citizens.” The
word “amnesty” is shouted by opponents of legal recognition of
undocumented aliens, but also whispered by sympathizers, revealing
an apparent unanimity of perception that undocumented workers are
undeniably and unambiguously illegal, and thus always vulnerable to
righteous indignation. Partly due the resulting zeal on one side, and
timidity on the other, another generation of immigrants is subject to
fear and marginalization, and the accompanying susceptibility to
economic exploitation. But again, the subtlety and sophistication of
the oppression has evolved. That immigrants, whose migration in
years past was overlooked and even welcomed, can now be labeled as
criminals, is a formidable obstacle to legitimate status.

We suggest that there are reasons to support the patriation of
undocumented immigrants without invoking sentimentality,
generosity or amnesty, all of which tend to elicit commensurate
sanctions and indignance. Instead, we want to confront directly the
seemingly airtight presumption of illegality. We will depend in our
argument upon a concept in property law. The concept is adverse
possession, and in some form or other, it exists in most legal systems
throughout the world. Simply put, adverse possession allows a
proprietary claim to individuals who have occupied property that is

9. hup://www barackobama.com/issues/immigration/#out-of-shadows.
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not initially theirs. We will show how the concept of adverse
possession can assist immigration progressives to face the legality
issue rather than sidestep it, in so doing strengthen the argument for a
humane and rational immigration policy.

I. THE LEGAL CONCEPT

Adverse possession is familiar to all who have survived the first
year of law school and its obligatory course in property. Not
surprisingly, the term, at least in its American connotation, has its
roots in English law, where it was employed in the Lockean
campaign to transform property from the exclusive domain of the
monarch to the inviolable extension of those whose labor extracted it
from nature. Individuals were said to obtain property from the crown
“adversely” if they could demonstrate longstanding residency and
improvement of the land.

The logic, if not always the formal procedure, of adverse
possession extends deeply into American experience. Ironically, in
California, the first to lay claim to formerly undeveloped land were
immigrants of European descent, whose development ambitions were
frustrated by the pre-existing system of Mexican land grants
protected by Congress under the Gwin Bill'” and the Treaty of
Guadalupe Hidalgo.'' Irish, French, and Italian newcomers were irate
that supposedly wide open spaces were closed to them, and they
argued that their improvements to their communities justified legal
recognition. San Jose was famous for its Settlers War of 1861, which
pitted the californio Chabolla family against angry American
squatters.'* Similar disputes over land rights erupted throughout the
West.

To legally qualify for consideration under the concept of adverse
possession, the claimant must, of course, first demonstrate
possession. Possession is ordinarily synonymous with occupancy,
and is defined as “having and holding or retaining property in one’s

10. California Land Claims Act, ch. 41, 9 Stat. 631 (1951).

11. Treaty of Guadalupe Hidalgo, U.S.-Mex., Feb. 2, 1848, 9 Stat, 922.

12. See Dorothea Louise Schmitt, History of the Santa Clara Valley: The American
Period, 1846-65 (June, 1928) (unpublished M.A. thesis, University of California, Berkeley) (on
file with Bancroft Library, University of California).



128 Journal of Law & Policy [Vol. 27:1

power or control.”'" In fact, the concept of possession has
recognized to include an element of physical interaction with
land; passive control is insufficient. In Blume v. MacGregor,
California Court of Appeals found that the claimant adequatel
commenced the period of adverse possession upon dumping
spreading soil on the land, thereby indicating “exclusive manag
and control, rather than a mere temporary trespass.”"

That the possession is also adverse requires the fundamen
predicates that the occupancy is both exclusive, meaning that
owners and claimants do not agree to shared ownership
occupancy, and hostile, meaning that the claimant’s possession must
be unaccompanied by any recognition, expressed or inferable from
the circumstances, of the right from the holder of the legal title."* In
fact, to be considered hostile, the claimant’s occupancy interest must
be taken as an invasion of the right of the holder of the legal title."®

Although the states vary as to the more specific prerequisites of an
adverse possession claim, there are generally four additional
conditions that claimants need satisfy.'” First, the claimant must
occupy the land in circumstances providing reasonable notice to the
owner. This is what is known as open and notorious occupancy. For
possession to be open and notorious, the claimant’s possession must
be visible to others, if not the owner at least to neighbors.'® Thus, the
law recognizes that a benign resignation or accession to hostile
occupancy legitimizes the presence of the occupants.

Second, the claimant must demonstrate continuous occupancy for
a specified period of time. In California, that period is five years, in
other states up to twenty. In any case, the law tends to dismiss
occupancy that is merely transient. However, with obvious relevance
to undocumented labor, it is interesting that the courts have decided

13. Nathan v. Dierssen, 79 P. 739, 740 (Cal. 1905).

14. Blume v. MacGregor. 148 P.2d 656, 664 (Cal. Dist. Ct. App. 1944); see also Landini
v. Day, 70 Cal. Rptr. 260, 262-63 (Cal. Ct. App. 1968).

15. Sorensen v. Costa, 196 P.2d 900, 904 (Cal. 1948); Kunza v. Gaskell, 154 Cal. Rptr.
101, 106 (Cal. Cr. App. 1979).

16. Laubisch v. Roberdo, 277 P.2d 9, 12 (Cal. 1954).

17. For a brief but adequate description of the usual elements of adverse possession see
Jeffrey Evans Stake, The Uneasy Case for Adverse Possession, 89 Ggo. L.J. 2419, 2423-24
(2001).

I18. /d at 2423,
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that the concept of continuity includes periodic occupation, as would
be the case if a claimant occupies the property for the purposes of
seasonal farming."”

Third, the claimant must occupy the land under color of title,
which means that there is evidence or comportment resembling
ownership.”’ This can take a number of forms, not the least of which
is some sort of official documentation. The courts have long
recognized that legitimacy accrues, despite formal legal ambiguities,
to entities that have received longstanding recognition of proprietary
interests. Color of title remains relatively unchanged since the late
1800s, and has been defined by the California Supreme Court to be
“an apparent title, founded upon a written instrument, such as a deed,
levy of execution, decree of court, or the like. To give color, the
conveyance must be good in form, contain a description of the
property, profess to convey the title, and be duly executed.™'

Last, in addition to the near universal prerequisites of lengthy and
visible tenure, some states, including California, consider whether
claims of adverse possession include evidence of tax payments on the

22
property.
II. RELEVANCE TO IMMIGRATION

A legitimate claim, then, for patriation of undocumented workers,
based on the legal prerequisites of adverse possession, is compelling,
Undocumented immigrants clearly occupy the United States,
especially given the sense in which occupation is related to physical
connection and interaction with the land. And as for the exclusivity
and hostility of the occupancy, their presence and employment here
assert claims due citizenship, that under the current state of the law
are unsupported. For the immigrants in question, there are no guest
worker programs or temporary visas that might mitigate claims of
hostility to their interests.

19. /Id. at 2424 n.28.

20. Machado v. Southern Pacific Trans. Co., 284 Cal. Rptr. 560, 570 (Cal. Ct. App. 1991).

21. Packard v. Moss, 8 P. 818, 820 (Cal, 1885).

22. See CAL. Civ. ProOC. CODE § 325 (West 2006); see also Smith v. Byer, 3 Cal. Rptr.
645, 647 (Cal. Dist. Ct. App. 1960).



























