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I. INTRODUCTION 

 

The branch of human rights law pertaining to the rules of 

armed conflicts is known as International Humanitarian Law, or 

IHL.1  Under IHL, some weapons, such as chemical weapons, have 

been outlawed as overly injurious, but the legality of other 

methods of warfare is still uncertain.  One of these debated 

weapons is an explosive known as the cluster bomb.  Like many 

types of landmines, some cluster bombs will remain unexploded 

after a typical conflict, resulting in the injury or death of 

civilians and rescue workers after combat has ended.  Cluster 

bombs are not banned by IHL; however, there are strong reasons 

to forbid their use, as well as good arguments for their 

continued use.  This note will analyze the debate on the 

continuing legality of the use of cluster bombs in armed 

conflicts. 

 

II. IHL 

 

International Humanitarian Law originated in the second 

half of the nineteenth century, following the 1859 Battle of 

Solferino in Italy during the Italian War of National 

Unification.2  This one-day conflict resulted in the death and 
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wounding of thousands; as there were no measures in place to 

take care of injured soldiers after battles, the wounded were 

left to die alongside those already deceased.3   

A Swiss man, Henri Dunant (1828-1910), witnessed the 

needless deaths at the Battle of Solferino, and in 1862 

published a book inspired by the event entitled A Memory of 

Solferino.4  The book advocated a plan that would recruit 

volunteers from all over the world to care for those wounded in 

battle.5 In 1863 Dunant organized the world’s first conference to 

codify international laws of armed conflicts in order to 

formulate better protections for injured soldiers.6  This 

conference signaled the birth of the Red Cross, and resulted in 

the signing of the original Geneva Convention.7  Today, these 

general laws of IHL protect all non-combatants (including 

combatants who have been wounded or captured) during armed 

conflicts; the only people not protected by IHL are active 

combatants.8  

IHL is divided into two areas:  jus in bello, which lays 

out the laws of armed conflict, and jus ad bellum, which 

determines when a state may go to war (a power that is greatly 

restricted now).9  Jus in bello governs the weapon choices and 

methods of attack allowed by the parties in an armed conflict.10 

For example, IHL prohibits the use of chemical weapons under all 

circumstances.11  IHL also requires that a state’s goal be to 
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conquer or achieve its military objective rather than to kill 

indiscriminately.12  Although cluster bombs do not fall under the 

category of restricted weapons, some parties claim that because 

these bombs cover an unusually wide surface area when dropped 

and cannot be more precisely guided, the weapon is an 

indiscriminate killer and should be prohibited under IHL. 

 

III. WEAPONS ALLOWED UNDER THE GENEVA CONVENTIONS 

 

The Geneva Conventions, adopted in their current form in 

1949, govern the basic rules of IHL.13  More than one hundred 

ninety states (nearly every existing country in the world) have 

ratified these four conventions.14  The conventions protect 

civilians, prisoners of war, and the sick and wounded.15 Two 

additional Protocols to the Geneva Conventions were adopted in 

1949: Protocol I regulates international armed conflicts, and 

Protocol II regulates non-international armed conflicts.16 

Under these provisions, parties in a conflict are required 

to observe these general rules: distinguish between non-

combatants, including the civilian population, and combatants; 

attack only military objectives; and refrain from using weapons 

that cause unnecessary loss of life or excessive suffering.17  

Several such rules are found in Protocol I, Part III, which 
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governs the “Methods and Means of Warfare.”18  Part III, Article 

35 states: 

1. In any armed conflict, the right of the Parties to the 
conflict to choose methods and means of warfare is not 
unlimited. 
2. It is prohibited to employ weapons, projectiles and 
material and methods of warfare of a nature to cause 
superfluous injury or unnecessary suffering. 
3. It is prohibited to employ methods or means of warfare 
which are intended, or may be expected, to cause widespread, 
long-term and severe damage to the natural environment.19   
 

Protections for non-combatants are found in Protocol I Part III.  

Article 51 forbids states from attacking civilians.20  Article 57 

specifies, “Constant care shall be taken to spare the civilian 

population.”21  Article 58 requires parties to “avoid locating 

objectives within or near densely populated areas.”22  In 

addition, Geneva Convention 4 condemns the use of “human 

shields” by prohibiting the military from using the presence of 

non-combatants to protect themselves from the enemy.23 

The main challenge in deciding the legality of cluster 

bombs is differentiating between combatant and non-combatant 

targets.24  If cluster bombs could be used so that only 

combatants would be affected, their use would be justified; 

however, because there is danger to non-combatants, the legality 

of this type of weapon is in question.  It is unreasonable to 

expect that the use of cluster bombs, as volatile and dangerous 

weapons, would result in zero deaths of non-combatants—but this 

is not what the Geneva Conventions and Protocols demand.  IHL 
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instead requires that countries reduce the number of non-

combatant injuries to the smallest number of casualties possible 

to fulfill their military objectives.25  

The principle of proportionality is useful when determining 

if cluster bombs may be used in accord with these IHL 

provisions.26  The principle of proportionality is essentially a 

balancing test; it states that if the military advantage is of 

greater importance than the risk of loss of civilian life, the 

attack is considered legitimate.27  The attack must also be 

immediate and necessary, not target civilians or nonmilitary 

targets, and utilize just enough force to achieve its 

objective.28   

The problem with the principle of proportionality is that 

the test is very subjective: there is no clear line between an 

attack that is proportional and one that is not.  There is also 

no clear rule to decide how many civilian lives an attack is 

worth.  Separating military and civilian targets can also be 

difficult, especially during conflicts when civilian areas have 

been used as military shields.29  The principle of 

proportionality is intended to ensure that an attack is not used 

purely as punishment; a state must carefully think through what 

it hopes to gain from the attack before deciding it is the best 

available means to gain an objective.30  However, even if States 

incorporate the principle of proportionality when at war, 
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weapons such as chemical weapons are never allowed in combat 

because the cruelty and dangers of the weapon to non-combatants 

is considered to far outweigh any benefit to the military 

objective.31  Therefore, the question remains: should cluster 

bombs, like chemical weapons, be banned? 

 

IV. CLUSTER BOMBS 

 

 Cluster bombs are small metal canisters about the size of a 

flashlight battery.32  When dropped from the air, these bombs 

release smaller “bomblets” in order to cover a large area of 

ground effectively.33  This makes it easier to hit a large 

military base or camp with many bombs simultaneously, rather 

than aiming individual bombs at each target one by one.  Cluster 

bombs are intended for targets large enough to justify their 

use; if the target were smaller and more difficult to hit 

accurately their use would seem indiscriminate.34  These bombs 

cannot be accurately aimed and therefore typically impact an 

area (known as a “footprint”) as wide as 200 by 400 meters (the 

size of about eight football fields), thus making it difficult 

to ensure that all harm caused will be purely military in 

nature.35   

 Another controversial aspect of cluster bombs is their high 

failure rate: between eight (8%) and twenty-two (22%) percent of 
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cluster bombs fail to explode upon impact.36  Cluster bombs have 

been in use since World War II, and unexploded ordnance from 

that war are still making their presence known.37  For example, 

on October 24, 2006, a highway worker in Germany was killed and 

several others injured when his machine hit an aerial bomb 

buried under a busy road.38  It is estimated that Germany will 

not be entirely cleared of buried unexploded ordnance for 100 to 

120 years.39  While there are many types of bombs, shells, and 

grenades that pose a continued risk when unexploded, the 

frequent use of cluster bombs raises the probability of 

accidental explosions and increased danger to the civilian 

population.40   

 

V. COUNTRIES INVOLVED IN CLUSTER BOMB PRODUCTION AND USAGE 

 

Many countries have used cluster bombs in conflicts, 

including Afghanistan, Albania, Bosnia and Herzegovina, Cambodia, 

Chad, Eritrea, Ethiopia, Iraq, Kuwait, Laos, Lebanon, Russia 

(Chechnya), Saudi Arabia, Serbia and Montenegro (including 

Kosovo), Sudan, and Vietnam.41  In 2002, fifty-six countries 

stocked explosive sub-munitions (a weapons category that 

includes cluster bombs), and at least nine countries, including 

Russia, Israel, Britain, and the United States, had used them in 

military conflicts.42  Thirty-three countries, including the 
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United States, have manufactured cluster bombs.43  A total of 208 

types of cluster bombs have been manufactured.44  The United 

States alone has over one billion total cluster bombs 

stockpiled.45  Many stockpiled cluster bombs were built using 

older technology when there were fewer concerns about failure 

rates and accuracy, which means these old bombs are both less 

accurate and more prone to failure than newer ones.46 

 

VI. LEGISLATIVE TREATMENT 

 

 There has been concern for years about the use of cluster 

bombs in armed conflicts.  For example, Amnesty International 

(“Amnesty”) expressed concern at the American use of cluster 

bombs in 2003 in the war against Iraq.47  Amnesty claims that 

cluster bombs attack indiscriminately and are “a grave violation 

of international humanitarian law.”48  Amnesty equates cluster 

bombs, which are dropped on military targets from the air, with 

antipersonnel mines, which are hidden on ground level and 

intended to injure or kill anyone who comes into contact with 

them.49  The type of cluster bomb used in America’s attack on 

Iraq resulted in at least five percent (5%) of the 202 bomblets 

contained in each bomb not exploding on impact.50  Other types of 

cluster bombs made in the US may have a “dud rate” of up to 

twenty-two percent (22%).51 
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 When cluster bombs are used, a number of civilian injuries 

inevitably result.  After the war ended in Kosovo in 1999, more 

civilians were killed from cluster bombs than from landmines.52  

The International Committee of the Red Cross (“ICRC”)is a strong 

advocate for a prohibition against the use of cluster bombs, but 

only when the target is near populated areas.  According to the 

ICRC, the danger to civilians and aid workers of unexploded 

bombs after a conflict has ended and people have returned to 

their homes is too great to justify cluster bomb use in 

populated areas.53 

 Despite some international support for banning or limiting 

the use of cluster bombs, these weapons are governed only by 

general rules of IHL under the Geneva Conventions, and are not 

specifically banned by any international treaty.54  Although 

other countries are currently reviewing the cluster bomb 

legality issue, Belgium is the only country to have officially 

banned their use.55   

 

VII. USE OF CLUSTER BOMBS IN THE ISRAEL/LEBANON CONFLICT 

  

One recent situation involving cluster bombs was the 2006 

conflict between Israel and Lebanon.  International law is 

consent-based, so countries may choose whether or not to 

participate; however, once a country decides to ratify an 
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international treaty, that country is then bound by the rules of 

the treaty.56  Although Israel and Lebanon differ somewhat in 

their involvement in international treaties, both countries are 

bound by certain international laws. 

Israel has ratified the Geneva Conventions and both 

Protocols to the Geneva Conventions.57  Israel has also ratified 

the “Convention on Prohibitions or Restrictions on the Use of 

Certain Conventional Weapons Which May be Deemed to be 

Excessively Injurious or to Have Indiscriminate Effects” and 

both Protocols to the Convention: the Protocol on Non-Detectable 

Fragments (Protocol I) and the Protocol on Prohibitions or 

Restrictions on the Use of Mines, Booby-Traps and other Devices 

(Protocol II).58  The Convention on Conventional Weapons forbids 

the use of certain weapons that “‘may be deemed’ to be 

excessively injurious or to have indiscriminate effects.”59  

Lebanon has also ratified the Geneva Conventions and Protocols I 

and II to the Geneva Conventions; however, Lebanon has not 

ratified any convention or protocols relating specifically to 

excessively injurious weapons.60   

Despite Lebanon’s lack of consent to stop using excessively 

injurious weapons, some international laws apply to all 

countries as basic principles of international law that cannot 

be violated by any state, regardless of consent.  A law that is 

enforceable despite a lack of consent is known as a jus cogens 
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or peremptory norm, which is defined under Article 53 of the 

Vienna Convention on the Law of Treaties: 

A peremptory norm of general international law is a norm 
accepted and recognized by the international community of 
States as a whole as a norm from which no derogation is 
permitted and which can be modified only by a subsequent 
norm of general international law having the same 
character.61 
 

These norms are essentially considered the “bare minimum of 

acceptable behavior.”62 

One exception to the consent-based system is Article 3, 

common to the four Geneva Conventions, which requires that non-

combatants be treated humanely.  To this end, common Article 3 

prohibits: 

• (a) Violence to life and person, in particular murder of 
all kinds, mutilation, cruel treatment and torture. 

• (b) Taking of hostages.  
• (c) Outrages upon personal dignity, in particular 

humiliating and degrading treatment. 
• (d) The passing of sentences and the carrying out of 

executions without previous judgment pronounced by a 
regularly constituted court, affording all the judicial 
guarantees which are recognized as indispensable by 
civilized peoples.63 

 
Since the concepts in Article 3 originate in ideas of basic 

human decency, they may be classified as peremptory norms; 

therefore, regardless of what treaties have or have not been 

ratified, Lebanon is held to the laws protecting civilians out 

of basic moral obligation, rather than treaty-based obligation.64   

After UN Security Council Resolution 1701 ended the 

conflict between Israel and Lebanon on August 14, 2006, 
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unexploded cluster bombs remained in both Israel and Lebanon.65  

Human rights organizations such as Human Rights Watch and 

Amnesty International have condemned Israel for using cluster 

bombs in areas of Lebanon known to house both civilians and 

members of the military group Hezbollah.66  Typically, bombing 

civilian territory is considered a violation of the basic 

principles of IHL.  However, in this situation, Hezbollah 

deliberately placed military targets in the midst of civilian 

populations to protect its members from Israeli bombs while 

continuing to fire rockets into Israel.67  By using non-

combatants as shields for their military operations, Hezbollah 

violated the fourth Geneva Convention, which protects civilian 

persons in time of war. 

It is generally recognized that respect for the rules of 

IHL depends on reciprocity.68  When one state begins to violate 

international law, that state potentially forces another state 

to violate the law as well in order to defend their country.  

Lebanon’s illegal and inhumane use of human shields makes it 

difficult to justify denying Israel the right to defend itself 

against attacks coming from civilian areas.69  However, when IHL 

is not followed, and Israel decides to return fire despite risk 

to civilians, it is civilians, rather than military personnel, 

who suffer, and suffer unjustly.70   
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Israel has said that during the conflict with Lebanon it 

used cluster bombs “within the confines of international 

humanitarian law.”71  However, if all military targets are hidden 

in civilian areas, any attack on the enemy will seem 

indiscriminate.72  Israel knew the risks involved in utilizing 

cluster bombs in these areas, and tried to avoid excess injuries 

by dropping leaflets in Lebanon warning civilians about plans 

for widespread bombing.73  By providing such warning, Israel lost 

the valuable element of surprise to Hezbollah, but prevented 

many Lebanese civilian injuries when non-combatants fled the 

area ahead of the bombs.74   

Although Israel technically violated the rules of IHL when 

it bombed civilian areas, Israel acted in response to an enemy 

that, without regard to international treaties, used its own 

citizens as shields and attacked Israel without provocation.  

Israel made a good-faith attempt to protect as many civilians as 

possible before defending its own state and civilians.  While 

the use of a different type of weapon may have resulted in fewer 

casualties, Israel needed cluster bombs for their unique 

widespread coverage due to the covert actions of Hezbollah. 

Under the principle of proportionality, Israel’s use of cluster 

bombs appears justified. 
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VIII. Cluster Bomb Clearance 

 

The UN estimates that the recent conflict in Israel and 

Lebanon has left up to one million unexploded cluster bombs, 

which may take more than a year to clear.75  Cluster bombs are 

very difficult to clear safely and completely in order for 

civilians to return to their normal lives.76  Non-governmental 

organizations (“NGOs”) such as the Mines Advisory Group assist 

in mine clearance in many countries.77  Unexploded cluster bombs 

pose an even greater threat to civilians than other unexploded 

ordnance such as landmines, due to their instability and the 

large area of ground that must be covered during bomb 

clearance.78   

Despite the complications involved in clearing unexploded 

cluster bombs, they typically cause less physical damage to an 

area than a “regular” (250-1,000 kilogram) bomb.79  Cluster bombs 

remain popular because there is no other available weapon 

currently in use that has the same widespread coverage.80  Groups 

such as Human Rights Watch agree that Israel had the right to 

retaliate when attacked by Lebanon; however, they want to see 

alternative weapons developed that do not pose such a risk to 

civilians.81   
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IX. CONCLUSION 

 

Although there are no current plans to declare cluster 

bombs illegal under International Humanitarian Law, many people 

are working to reduce the danger involved in their use.  For 

example, in 2003, eighty-five NGOs endorsed formation of the 

Cluster Munition Coalition (“CMC”) in The Hague.82  The Coalition 

calls for countries to resolve humanitarian issues before 

further use or production of cluster bombs, to provide greater 

assistance to people affected by unexploded cluster bombs, and 

to accept responsibility for providing warnings and information 

about cluster bombs to civilians.83  Other steps that may make 

the use of cluster bombs less controversial include: 

• Improvements to cluster bomb technology to increase the 
frequency of explosion on impact. 

• Education regarding the risks of unexploded cluster bombs.  
• Better and faster clearance of unexploded weapons after the 

conclusion of conflicts.84  
 

Improvements in technology already have resulted in the 

production of “smart” bombs, a safer alternative to the 

traditional cluster bomb.  These smart bombs may be guided to 

specific targets or programmed to explode upon hitting the 

ground if they miss their target; however, there are still 

problems involved in the use of these weapons, such as their 

high cost and the difficulty in identifying such specific 

targets.85  Until smart bombs become cheaper and easier to use, 
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states that decide to use cluster bombs can help reduce non-

combatant casualties by providing maps to clean-up teams of 

areas that have been bombed so they can do their jobs more 

safely and efficiently, ensuring fewer civilian injuries from 

unexploded weapons.86   

Another possible answer to the question of cluster bomb 

legality may be to police the use of human shields rather than 

the use of cluster bombs.  If parties in a conflict use cluster 

bombs in as safe a manner as possible, and neither party 

purposefully endangers civilians during the fighting, loss of 

civilian life from cluster bombs could drop to virtually zero.  

Civilians should not be the ones to suffer when parties to an 

armed conflict violate IHL.  The United Kingdom has declared 

that by 2015, it will no longer use cluster bombs and will 

instead employ weapons with a self-destruct mechanism that 

should reduce the rate of failure to less than one percent.87  

Perhaps the rest of the world should consider following their 

example. 
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